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Rabbi Yirmeya of Difti explains how this mishna demonstrates that one
follows the majority even in cases of capital law: Why is a man who
engaged in intercourse with a three-year-old girl who was married to
another man liable to receive the death penalty? Say thar perhaps it will
turn out that she is a sexually underdeveloped woman [ailonit] who
is incap&blc of bearing children, and her husband did not betroth her
with this understanding; and consequently the marriage is null, as it
was entered into in error. Therefore, a man who engaged in intercourse
with her should not be liable to receive the death penalty for adultery.

Rather, is it not that we say that one follows the majority, and the
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majority of women are not sexually underdeveloped women, and
therefore the assumption is that the betrothal was valid? This is proof

that even in cases of capital law one follows the majority.
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The Gemara refutes this claim: Noj rather, what is the meaning of that
which is taught in the mishna: And if she is married, a man other than
her husband is liable for engaging in intercourse with her due to
violation of the prohibition against intercourse with a married woman?
This means that if a man unwittingly engaged in intercourse with a
threa‘ycar-old girl who was married to another man, he is liable to
bring a sin-offering, but there is no liability to receive the death penalty

based on a majority.
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The Gemara asks: But wasn’t it taught in the mishna: And if one of
any of those with whom relations are forbidden, which are enumerated
in the Torah, engaged in intercourse with her, the man is executed by
the court for engaging in intercourse with her? The Gemara answers:
This is referring to a case where her father or some other close relative
engaged in intercourse with her, so that the prohibition is incest,

rather than adultery.
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The Gemara asks: But wasn't it taught: If one of any of those with

whom relations are forbidden :ngaged in intercourse with her, the
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The Gemara asks: But wasn’t it taught: If one of any of those with
whom relations are forbidden engaged in intercourse with her, the
man is executed by the court for engaging in intercourse with her? This
seems to indicate that the death pcnalqr is imposed for all types of
forbidden intercourse with a three-year-old girl, even if the intercourse
is forbidden as a result of her being married. The Gemara refutes this
claim: Rather, what are we dealing with here? With a case where the
husband explicitly accepted her upon himself as his wife even if she
turns out to bf d Scxuﬂll}' undﬂf:lupl:d woman. ThCIE{:Drﬁ, aﬂO[hCr man
who engages in intercourse with her is liable to receive the death penalty

even if he is not one of her close relatives.
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§ The Sages taught in a baraita: It a woman was acting lewdly with
her minor son and he performed the initial stage of intercourse with
her, Beit Shammai say that he has thereby disqualified her from
marrying into the priesthood. And Beit Hillel deem her fit to marry

into the priesthood, because they maintain thar the intercourse of a

minor Is not regnrded as intercourse.
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Rabbi Hiyya, son of Rabba bar Nahmani, says that Rav Hisda says,
and some say that Rav Hisda says that Ze'eiri says: All, i.c., both Beit
Shammai and Beit Hillel, concede with regard to a boy nine years and
one day old that his intercourse is regarded as intercourse and
disqualifies a woman from marrying into the priesthood as well as
results in her liability to receive the death penalty, even though he
himself is not liable to receive it. And they also all concede concerning a
boy less than eight years old that his intercourse is not regarded as

intercourse vis-i-vis these halakhot. Thev disagree onlv about a bov
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Rabbi Hiyya, son of Rabba bar Nahmani, says that Rav Hisda says,
and some say that Rav Hisda says that Ze'eiri says: All, i.e., both Beit
Shammai and Beit Hillel, concede with n:ga.rd to a bcr)' nine years and
one day old that his intercourse is regarded as intercourse and
disqualifies a woman from marrying into the priesthood as well as
results in her liability to receive the death penalty, even though he
himself is not liable to receive it. And they also all concede concerning a
boy less than eight years old that his intercourse is not regarded as
intercourse vis-i-vis these halakhot. They disagree only about a boy
who is eight years old, as Beit Shammai maintain thar we learn from
earlier generations, when people were able to father children ar that
age, and we appi}r that rca]ity to the present; and Beit Hillel maintain

that we do not learn from earlier generations.
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